20

21

22

23

24
25

26

27

28

1]

BEFORE THE VICTIM COMPENSATION AND GOVERNMENT CLAIMS BCARD
OF THE STATE OF CALIFORNIA

In the Matter of the Claim of:
Proposed Decision

Peter Rose : , (Penal Code §§ 4500 et seq.)

Claim No. G554383

Pursuant to Califoreia Code of Regulations, Title 2, § 617.6 and upon agreement of the
parties, an informal hearing based on the written record was held by Kyle Hedum, Hearing Officer,
who wes assigned to hear this matter by the Executive Officer of the Victim Compensation and
Government Claims Board (Board).

Raymond S. Hasu, Attorney at Law, represented the claimant,- Peter Rose (Rose) Mr.
Hasu waived his appearance and waived 15 days notice of the hearmg pursuant to Penal Code
section 4902,

Michael P. Farrell, Deputy Attorney General, represented the California Department of
Justice, Office of the Attorney General-(AG). Mr, Farrell waivedllhis appearance and waived 15 days
notice of the hearing pursuant to Penal Code sectioe 4902.

Evidence and Arguments Presented
The AG did net introduee any evigence in opposition of this claim. Rose submitted the .
following documents in supp-ort of his elafm:

Exhibit A.  Lodi Police Department Crime Report

Exhibit B. Reporters' Transcript of Appeal
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Exhibit C. Lodi Pclice Depariment Arrest Report
Exhibit D, Clerk’s Transcript on Appeal
Exhibit E.  Order Granting Writ of Habeas Corpus
Exhibit . Finding of Factual Innccence
Exhibit G. Order of Exoneration
Exhibit H.  DNA Analytical Report
Exhibit 1. San Joaguin County Court Proceedings Transcript
ExhibitJ.  Second DNA Analytical Report
Exhibit K. Transcript of Victim Interview
Ekhibit L. Copy of Newspaper Article
Exhibit M. _Lodi Police Department Investigation Report
Exhibit N. Letter Brief with attachments
A thirteen-year old girl named A.R. was sexually assaulted on the morning of November 29,
1994 in Lodi, California.” While walking tc school, A.R. was approached by a man who. grabbed her, .
punched her in the face, and then too'k her into an alley. fhe man then pulled her behind a heuse and
raped her, After raping 'A:R., the perpetrater jumped over a fence and ran away. AR. walked out of
the alley' and flagged down a passing car, A.R. toid the car’s driver, Ronald White, that she had been
molested and asked to be téken tc her éunt’s,house. As Mr. \Nhirte' drove to the aunt’s housg, AR
pointed to a man on the street and said, "there he is.” After AR, arrived at the home of her aunt,
Wendy Neri, A.R.'s rother called 911. She told the dispatcher that A.R. had been raped but did not
knon the identity of the assailant. Lodi police then picked up A.R. and took her to the hospital, where a
sexual assault examination was performed. |
On December 21, 1994, Lodi police arrested Rose for the sexual assault and rape of AR, On
November 3, 1995, Rose was convicted by jury of kidnapping a child under the age of fourteen,

kidnapp‘ing with the intent to commit rape, Kidnapping for a lewd and lascivious act, rape by force and

"ARs full narme will not be disclosed in this Proposed Decision in order to prétect the canfidentiality of her identity.
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fear, and forcible oral copulation. On April 8, 1996, he was sentenced to a prison term of 27 years. On
October 29, 2004, the court granted Rose's petition for writ of habeas corpus and vacated his
conviction. On February 8 2005, Rose brought a moﬁon for a finding of féctual innocence pursuant to
Penal Code séction 851.8. The San Joaquin Couhty District Attorney’s Office icined in that motion,
which the court granted on February 18, 2005.

| DNA t.e'sting performed in 2004 on a semen sample collected from A.R.’s underpants at the time
of her. sexual assault examination eliminated Rose as a suspect in the rape. DNA testing of this sampig
was not performed prior to Rose's trial because the sample contained insufficient spermatozoa to
pérmit such analysis, given the available technclogy at that tirﬁe. A new DNA testing methed calied Y-
STR has been developed since Rose's convicfioh, hewever, and this new technique made it possibie to
test the semen sample, Which had been preserved.. On June 7, 2004, the court ordered thét this CNA
analysis be pérfor'med. The results of this analysis conclusively establish that Rose could not have
been the donor of the semen found in A.R.’s underpants on the afternoon s-he was raped. As reported
by the Serological Research Institute, "‘[t{]h'e male DNA found in the epithelial and sperm exiracts from
[A.R.'s] banties ... could not have originated from Peter Rose." (emphasis in original).

A sebond DNA test was performed in 2005 on oral swabs taken from a man identified as A.R.’s
boyfriend at the time of the rape. This testing was done at the prosecutor's request to rule out the
possibility that, because A.R. had been sexually active with her boyfriend days before the attack, the
semen sample could have come frdm that eariie’r sexual contact, ra_ther thaln from the November 29,
1894, assaull. The second DNArtest proved that neither A.R.’é boyfriend nor Rose were the donors of
the sperm sample. Based on A.R.’s statements to the Lodi police, the semen in her underpants could
only have been deposited by either her beyfriend or'the ;apiét. Therefore, since DNA testing has .
exéiud’ed both A.R.'s boyfriend and excluded Rose as the semen donor, Rose could not have been
AR’s assailant. |

The othér primary component of the prosecut.ion's' case against Rose al trial was A.R‘_‘s in-court

identification of Rose as her assailant. Howaver, A.R, has recently recanted her identification. Shortly
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after Rose's Convictw‘on. was overturned and he was réleased from Mule Creek State Prison, A.R.
contacted reporter Jeffrey Barker at the Stockton Record. She told Barker that she was never sure of
her identifioation:' “I'm not sure, | wasn'tsure.” l(emph_asis in original). In fact, A.R. told Barker what
she had told the Lodi police when originally interrogated, that she never got a look at her attacker's
face. She said that she was pressured by the police and "went alohg with [the] police because they
seemed to have evidence lined up against Rose.” |

After A.R. made those statements to the repoiter, she contacted Assistént District Attoméy

Brian Short and confirmed those statements, telling the prosecutor that "she was unsure at the time

whether it was Rose,” and that "she's unsure now whether he was the person that did this to her.”

Accordinél-y, A.R. toid thé prosecuter that "she would not be able to testify that Rose is the persen that
did this crime to her.” _
| Apart from AR, thé only person to identify Rose at trial was Ronéld White, the driver of the car
that AR flagged dowh after her assault, Af trial, Mr. Whife identified Rose as the man whom AR,
pointed to as he drove her to her aunt's house. However, A.R. told the Lodi police that the person she |
pointed to while in Mr. White's car was not Rose, but "just somebody walking.”
Findings of Fact
1. ltis found that Rose was convicted on November 3, 1995, of kidnapping a child under the
age of fourteen, kidnapping with the intent to commit rape, kidnapping for'a lewd and lascivicus acf,
rape by force and fear, and forcible cral copulation. |
2. ltis found that Rose was sentenced to 27 years state prison on Aprit 5, 1896.
3. It is found that Rose underwent DNA testing in 2004 and the result of the tests -
determined that Rose was not the donor of sperm found on the victim’s underpants.
4. Itis found that Rose's pefition for Mit of habeas Gorpus was granted on October 28, 2004
5 Itis found that Rose was declared factually innocent on February 8, 2005, which was not
opposed by the San Joaguin Counfy District Attorney.

6. It is found that Rose was incarcerated for a period of 3,282 days subsequént to nis
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conviction.

7. Itis found that Rose suffer-ed pecuniary injury as a resuit of the erroneous convi-ction and
subsequent incarceration.

Determination of.lssues

Penal Code section 4903 esiablishes the requirements for a successful claim for an
erroneously convicted felon. A person convicted and imprisoned for a felony may submit to the
Board for pecuniary injury sustained through his erroneous conviction and impriéonment {Penal
Code, § 4900.) .The claim must be filed within six menths after judgment of acquittal or discharge,
granting of a pardon, or release from imprisonment (Pen. Code, § 4901.) Rose'é claim was timely.

The claimant must prove: 1) that the crime with which he Was charged was either not

committed at all, or, if committed, was not committed oy him; 2) that he did not by any act or omission

| on his part, either intentionally or negligently, contribute to the bringing about of the arrest or

conviction fdr the crime; and 3) that he sustained a pecuniary injury through his erroneous oo}mviction
and imprisonment (Pen. Code, § 4603.) If the claimant meets his Burden of proof, the Board shall
rec(!)n;lmend to the legislature that an appropriation of $100.00 be made for the claimant for eacﬁ_ day -
of incarceration served subsequent to the claimant’s conviction (Pen. Code, § 4904 )

The ciaima—h.t also has the burden of proving his innocence by a preponderance of the
evidence. (Diola v. Board of Conirol {1982) 135 Cal.App.3d 580, 588, fn.7.)

In reaching its determination of the merits of the claim, the Board may consider the following,

| but the following will not be deemed sufficient evicence to warrant the Board's recommendation that

the claimant be indemnified in the absence of substantial independent corroborating evidence that
the claimant is innocent of the crime charged: (1) claimant's mere denial of commission of the crime

for which he was convicted: (2) reversal of the judgment of conviction on appeal; (3) acquittal of
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claimant on retrial; o; (4} the f.aw‘lure of the prosecuting authority to retry claimant for the crime. (Cat.
Code Regs., tit. 2, § 641.%

Testimony of witnesses-c\aimant had an opportunity to cross-examine, and evidence t¢ which
claimant had an opportunity to object, admitted in prior proceedings relating to the claimant and the
crime with which he was charged, may be considered by the Board as substantive evidence. The
Board may also consider any information that it may deem relevant to the issue before it. (Reg., §
641.)

Based upon Findings of Fact numbers 1 through 7, the applicant has proven by a
prepor_\derance of thé evidence that the crime with-which he was charged was not Cémmitted by him;
that he did not by any act or omissioln- on his part, either intentionally or neg’ligenﬁy, contribute io the
bringing about of his arrest or conviétion for the crime; and that he sustained a pecuniary injury
through his .erroneoué conviction and imprisecnment. |t is further found that Roserwas incarcerated for -
a fotal of_ 3,282 days subsequent to his Conviétion |

Order
The Board shall reccrnmend that the Legislature make an appropriation in the amount of

$328,200 to indemnify Rose for peouniafy injury sustained through his erroneous conviction and

imprisonment. - : H’ \J .
Date: September 21, 20056 ' R;\/\jjzﬁ 1 e,L e

Kylg Hedum
Heapng Officer

2 All citations to regulations are {o California Cede of Regulations, title 2,
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