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BEFORE THE VICTIM COMPENSATION AND GOVERNMENT CLAIMS BOARD
OF THE STATE OF CALIFORNIA

In the Matter of the Claim of:
Michael Cox
Claim No. G 517216

Proposed Decision
(Penal Code § 4900 et seq.)

A hearing on this claim was held on October 28, 2002, in Sacramento, California, by
Judith A, Kopee, Hearing Officer, who was assigned to hear this matter by the Executive Officer of the
California Victim Compensation and Government Claims Board (Board).

The claimant, Michael Cox, was present.

The Attorney General was represented by Deputy Attorney General Michael Farrell.

Findings of Fact

1.  Michael Cox was convicted of possessing methamphetamine for sale [Health and
Safety Code, section 11378] and possession of narcotics paraphernalia [Health and Safety Code,
section 11364], two felonies. On November 1, 1999, Mr. Cox was sentenced fo six years in prison:
two years for the drug possession count, a three year enhancement for a prior narcotics conviction, and
a one year enhancement for a prior prison term, On November 1, 2000, the Court of Appeal, Fourth
Appellate District, reversed the conviction and remanded the case for a new trial. On February 13,
2001, the charges were dropped and on February 17, 2001, Mr. Cox was released from prison.
Mr. Cox filed this claim on July 23, 2001. _

2. The Court of Appeal reversed the conviction and remanded the case for a new {rial
because the prosecution failed to disclose the identity of a confidential informant that was determined

to be a material witness.
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3. According to the Deputy District Attorney who originally prosecuted the case, the
District Attorney decided not to re-try Mr, Cox for several reasons. Mr. Cox’s co-defendant had
already served her time and it did not make sense to try her again.1 The confidential informant was in
a rehabilitation program and her parole agent was not going to reveal her whereabouts. And, it was
likely that the confidential informant was not going to cooperate with a new trial.

4, Inthe afternoon of June 4, 1999, a parole agent searched the room that Mr. Cox shared
with his girlfriend, Julie Richardson. They had moved into the house several days earlier. Their
housemate, Linda Slack, was the only one present at the time of the search. The officers found
4.95 grams of methamphetamine, 49 plastic baggies, a pipe, a portable torch tip, two scales, and a
razor blade in their room,

5. Mr. Cox testified that the drugs and drug paraphernalia found during the search were
not his. He said that they were not in his room when he left that morning between 7:30 and 8:30 a.m.,
There was evidence at trial challenging Mr. Cox’s story that he and his girlfriend left the house early
that morning. Ms. Slack testified that they left shortly before law enforcement arrived. A law
enforcement officer conducting the search testified that he saw Mr. Cox’s truck at the house between
11:00 a.m. and 12:30 p.m. before the search.” The defense attempted to show at trial that the drugs
and paraphernalia belonged to Ms. Slack.

6. Mr. Cox testified that he and his girlfriend moved into the bedroom previously

occupied by Sandy Russell, who was also on parole, Ms, Russell was the confidential informant who

told her parole agent that drugs were at the house, Although Ms. Russell had been told to move out of

the house, some of her clothing was still in Mr, Cox’s bedroom and she sometimes slept in another
room in the house, Ms. Russell was at the house the evening before the search, but Mr, Cox did not
see her before he left the house the morning of the bust. Mr. Cox denied seeing Ms. Russell use
methamphetamine while he lived in the house. He said that his girlfriend admitted using

methamphetamine with Ms. Russell on one occasion, but Mr. Cox did not see il.

' Ms, Richardson was convicted of the same two offenses as Mr. Cox. She was placed on probation for three years
conditioned on serving one year in local custody.

? The law enforcement officer’s testimony about Mr, Cox’s truck is cited in the unpublished appellate court decision. It was
stricken by the trial court because it touched upon the issue of the confidential informant’s identity, an issue which is not
pertinent to this proceeding.
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7. During an in camera hearing at the trial, the parole agent told the judge that Ms. Russell
told him that she had seen Mr. Cox both possessing and selling methamphetamine. When asked if
Ms. Russell saw Mr. Cox’s girlfriend possessing and selling methamphetamine, Ms. Russell told the
parole agent “they all were using and selling,” including Ms. Russell. This statement provided the
basis for the appellate court to determine that Ms, Russell was a material witness, finding that she
offered evidence that the drugs and paraphernalia belonged to her and not Mr. Cox or his girlfriend.

8. Mr. Cox testified that the last time he used methamphetamine was October 1998 when
he tested positive during a parole drug test. He said that he did not have drugs in his system the day of
the bust, but he did not have a drug test to prove it. No drugs were found when his truck was searched.
‘When he was artested, Mr. Cox asked the officer, “If I admit everything, will Julie [Richardson] have
to go to jail?” Mr. Cox testified that he said this not because he was guilty, but so that his girlfriend
would not have to go to jail.,

9,  Mor. Cox had three prior drug convictions from 1988 to 1996. He testified that during
1988 to 1996 he was a heavy drug user and sold methamphetamine to support his addiction.

10. The Attorney General recommended that the claim be denied bgcause Mr. Cox did not
submit any evidence exonerating him and showing that he was innocent of the charges.

Determination of Issues

1. A person convicted and imprisoned for a felony may submit a claim to the Board for
pecuniary injury sustained through his erroneous conviction and imprisonment. (Pen. Code, § 4900.)
The claim must be filed within six months after release from imprisonment. (Pen. Code, § 4901.)

Mt. Cox filed this ¢laim within six months of his release from prison.

2. The claimant must prove that the crime with which he was charged was either not
committed at all, or, if committed, was not committed by him; that he did not by any act or omission
on his part, either intentionally or negligently, contribute to the bringing about of the arrest or
conviction for the crime; and the pecuniary injury sustained through his erroneous conviction and
imprisonment. (Pen. Code, § 4903,) The Board may consider any information that it deems relevant
to the issues. (Cal, Code Regs,, tit. 2, § 641.) The claimant has the burden of proving' his innocence
by a preponderance of the evidence. (Diola v. Board of Control (1982) 135 Cal.App.3d 580, 588 [n 7,
185 Cal.Rptr.2d 511, 516 fn 7.)
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3. There are four potential owners of the drugs and paraphernalia: Mr, Cox, his girlfriend,
their housematé, Linda Slack, and the confidential informant, Ms. Russell. Based on Mr. Cox’s
testimony, in order for the drugs and paraphernalia to belong to either Mé. Slack or Ms. Russell, one
must find that one of them planted this large variety of items in Mr, Cox’s room after he left the house
and before law enforcement arrived. It is undisputed that Ms. Russell provided the tip that drugs were
located in the house, If the stuff belonged to her, she would have had to have stashed it in Mr. Cox’s
room after he left and then call in the tip. If the stuff belonged to Ms. Slack, she would have had to
have acted very quickly to stash it in Mr, Cox’s room when law enforcement showed up at the house.
Mr. Cox’s most compelling testimony was his statement that when he was selling drugs, he would
never leave his stuff in an unlocked room accessible to others, Based on the record, these scenarios are
both equally plausible and equally implausible. Unlike the criminal proceeding in which the
prosecution has the heavy burden of proving guilt, Mr. Cox has the burden to prove his innocence,
albeit by an easier standard of proof. Weighing the evidence in the record and drawing reasonable
inferences from it, there is insufficient evidence that Mr. Cox did not commit the crimes for which he
was convicted.

Order

The claim under Penal Code section 4900 et seq. is denied.

Date: November 10, 2002

JUDITH A. KOPEC

Hearing Officer

California Victim Compensation and
Government Claims Board
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BEFORE THE VICTIM COMPENSATION AND GOVERNMENT CLAIMS BOARD
OF THE STATE OF CALIFORNIA

Tn the Maiter of the Claim ol
Michael Cox Notice of Decision

Claim No. G 517216

On November 22, 2002, the California Victim Compensation and Government Claims
Board adopted the attached Proposed Decision of the Hearing Officer as its Decision in the above-

referenced matter. The Decision became effective on November 22, 2002.

Date: November , 2002

CATHERINE CLOSE

Chief Counsel

California Victim Compensation
and Government Claims Board




